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GALE, Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect when the

petition was filed.! Pursuant to section 7463(b), the decision

Unl ess ot herwi se indicated, all section references are to
the Internal Revenue Code of 1986 as in effect for the taxable
year in issue, and all Rule references are to the Tax Court Rules
of Practice and Procedure. All dollar amounts have been rounded
to the nearest doll ar.
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to be entered is not reviewable by any other court, and this
opi nion shall not be treated as precedent for any other case.
Respondent determ ned a deficiency of $1,480 with respect to
petitioners’ 2005 Federal inconme tax. The issues for decision
are: (1) Wether petitioners are entitled to a dependency
exenption deduction under section 151(a) and (c); and (2) whether
petitioners are entitled to a child tax credit under section
24(a).

Backgr ound

Sonme of the facts have been stipulated. W incorporate the
stipulated facts and exhibits into our findings by this
reference. At the tinme the petition was filed, petitioners
resided in Kentucky. W shall hereinafter refer to petitioner
Jerone Philip Hahn al one as Jerone and petitioner Kristene Jo
Hahn al one as Kri stene.

Petitioners tinely filed a joint return for their 2005
t axabl e year, which was a cal endar year, in which they clained a
dependency exenption deduction and a child tax credit for NH
Jeronme’s mnor son? froma prior nmarriage to Jessi ca Hahn
(Jessica). Respondent issued a notice of deficiency with regard
to petitioners’ 2005 taxable year, disallow ng the dependency
exenption deduction and child tax credit petitioners clainmed for

NH.

2NH was 4 years old in 2005.
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On March 23, 2004, Jerone and Jessica divorced. A custody
decree and parenting plan (original custody order) was entered in
the Superior Court of the State of Washi ngton, County of Pierce
(superior court), which gave Jessica primary custody of NH and
awar ded Jerone custody of NH every other weekend. On the sane
date the superior court filed a separate order of child support
(order of child support) that directed Jerone to nake nonthly
paynments of child support and authorized himto claimthe
dependency exenption for NH for Federal incone tax purposes SO
long as he was current with his child support obligation as of
Decenber 31st of each year.

Petitioners married in 2004. During 2005 petitioners and
Jessica lived close to each other, and they often deviated from
the terns of the original custody order, either when Jerone
wanted to keep NH beyond his schedul ed weekend visit or when
Jessica was occupi ed and could not care for NH  This arrangenent
resulted in petitioners’ having physical custody of NH for days
in addition to Jerome’s schedul ed weekend visits.

On April 1, 2005, Jerone filed a petition in superior court
to nodify the original custody order. The petition sought
primary custody of NH for Jerone and requested entry of a new
parenting plan that would nore accurately reflect the actual
physi cal custody of NH, which the petition alleged had changed

substantially since entry of the original custody order.
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Attached to the petition was a sunmary petitioners prepared
of the days on which they had physical custody of NH during the
nmont hs of May 2004 through March 2005. According to the summary,
petitioners had physical custody of NH for 157 days during this
peri od.

The superior court did not nodify the original custody order
in 2005.

On March 14, 2006, Jerone and Jessica entered into a
medi ati on agreenent that gave Jerone physical custody of NH every
ot her weekend fromFriday at 6 p.m to Monday at 6 p.m, every
Sunday from6 p.m to Monday at 6 p.m, and every Tuesday from 4
p.m to Wednesday at 6 p. m

On May 19, 2006, the superior court issued a final order
(nodi fied custody order) nodifying the original custody order
whi ch directed custody for NH under the sane terns as the
medi ati on agreenent.

Jessica did not execute a Form 8332, Release of Claimto
Exenption for Child of Divorced or Separated Parents, or any
simlar waiver releasing her right to claiman exenption for NH
for 2005.

Di scussi on

Burden of Proof

The Comm ssioner’s determnations in the notice of

deficiency are presuned correct, and taxpayers generally bear the
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burden of proving that the determnations are in error. See Rule

142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933). Although

section 7491(a) may shift the burden of proof to the Comm ssioner
in specified circunstances, we need not decide which party bears
t he burden of proof because in this case the outcone does not

depend on the burden of proof. See Blodgett v. Comm ssioner, 394

F.3d 1030, 1039 (8th G r. 2005), affg. T.C. Meno. 2003-212;
Pol ack v. Conmi ssioner, 366 F.3d 608, 613 (8th Gr. 2004), affg.

T.C. Meno. 2002-145. W render our findings on the preponderance
of the evidence.

Dependency Exenpti on Deducti on

Section 151(a) and (c) allows a taxpayer a deduction for
each individual who is a dependent of the taxpayer (as defined in
section 152) for the taxable year. Section 152(a) defines a
dependent to include a “qualifying child’. Section 152(c)
defines a qualifying child to include the son of a taxpayer who
has the sane principal place of abode as the taxpayer for nore
than one-half of the taxable year, who is under age 19 as of the
cl ose of the cal endar year in which the taxpayer’s taxable year
begi ns, and who has not provided over one-half of his own support
for the year.

Section 152(e) provides a special rule where the parents of
a child are divorced and the child receives over one-half of his

or her support from and for nore than one-half of the cal endar
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year is in the custody of, one or both of the divorced parents.
Under the special rule, notw thstanding which parent is the
“custodial parent” (i.e., the parent with whomthe child shared
the same principal place of abode for the greater portion of the
year), the child is treated as the qualifying child of the
“noncust odi al parent” (i.e., the parent that is not the
“custodial parent”) if the custodial parent executes a witten
declaration that he or she will not claimthe child as a
dependent on his or her return for the year. Sec. 152(e)(1) and
(2)(A). The declaration nust be attached to the noncust odi al

parent’s return. Sec. 152(e)(2)(B); see MIller v. Conm Ssioner,

114 T.C. 184, 190-191 (2000); WAl ker v. Comm ssioner, T.C. Meno.

2008- 194.

The parties direct a large part of their argunments at
whet her Jerone was current with his child support obligations so
as to qualify himto claimthe dependency exenption deduction for
NH pursuant to the superior court’s March 23, 2004, order of
child support. However, the terns of a State court decree are
irrelevant to the determ nation of whether petitioners are
entitled to claimthe dependency exenption deduction for NH in
2005. A State court order granting a taxpayer the right to claim
t he dependency exenption deduction is ineffective if the

requi renents of section 152 are not net, because a State court
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cannot determ ne issues of Federal tax |aw? MIller v.

Conmi ssi oner, supra at 196.

Accordingly, petitioners’ entitlenent to the deduction for
2005 depends upon whet her Jerone can satisfy section 152(c), by
show ng that NH had the sane principal place of abode as Jerone
for nmore than half of 2005, or section 152(e),* by show ng that,
notw t hstanding NH s having shared the sanme princi pal place of
abode with Jessica for the greater portion of 2005, Jessica
signed a Form 8332 or an equivalent witten declaration rel easing
her right to claiman exenption for NH for 2005 and such wai ver
was attached to petitioners’ 2005 return. Sec. 152(e)(1) and

(2); see also Mller v. Conm ssioner, supra at 191-192 (“The

signature of the custodial parent is critical to the successful

3Congress has considered and rejected the idea that a State
court decree should determ ne which divorced or separated parent
is entitled to claimthe dependency exenption. Sec. 152(e)(2)
was anended by the Wrking Fam lies Tax Relief Act of 2004
(WFTRA), Pub. L. 108-311, sec. 201, 118 Stat. 1169, effective for
t axabl e years begi nning after Dec. 31, 2004, to provide that a
noncustodi al parent is entitled to the dependency exenption
deduction if “a decree of divorce or separate mai ntenance or
witten separation agreenent * * * provides that * * * the
noncust odi al parent shall be entitled to any deduction all owabl e
under section 151 for such child”). However, Congress
retroactively repeal ed the foregoing provision so that it had no
effect. See Qulf Opportunity Zone Act of 2005, Pub. L. 109-135,
sec. 404, 119 Stat. 2632 (retroactively anending sec. 152(e)(2),
effective as if included in the WFTRA, to elimnate the
noncustodi al parent’s entitlenent to a dependency exenption
deduction pursuant to a State court decree).

“The exception in sec. 152(e)(3) does not apply. There was
no pre-1985 instrunment within the neaning of sec. 152(e)(3)
applicable to NH
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i npl ementati on of Congress’ plan to elimnate support-based
di sputes regardi ng dependency exenptions and to sinplify the
rul es regardi ng when a noncustodi al parent may claimthe
dependency exenptions for his or her children.”).

It is undisputed that petitioners did not attach to their
2005 return a Form 8332 or an equivalent witten declaration
signed by Jessica. Thus, the only way petitioners can show
entitlement to the deduction is by showng that NH resided with
them for nore than one-half of 2005. Petitioners assert that he
did, notwithstanding the terns of the original custody order that
gave Jerone custody of NH only on alternating weekends. However,
petitioners’ testinony on this point was confusing and
inconsistent. Jerone testified that in 2005 NH resided with
petitioners for |onger periods than were provided in the original
custody order, and that NH s periods of residence with them as
reflected in the witten summary submtted to the superior court
in connection with Jeronme’s April 1, 2005, petition were
representative of 2005 as a whol e.

The witten sunmary, covering May 2004 through March 2005,
indicates that NH resided with petitioners for 157 days, or
approxi mately 47 percent of the 335 days covered. |In contrast,
Kristene testified that the witten summary was representative
until Jerone filed the April 1, 2005, petition seeking a

nodi fication in the original custody order, after which tine
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Jerone and Jessica strictly followed the original custody order
(providing for Jerone’s custody of NH only on alternating
weekends). If Kristene's testinony is nore accurate, then NH
resided with petitioners for significantly |less than 47 percent
of 2005. Kristene also testified that at sonme point in 2005 the
parents’ practice regarding NH s custody approximated the terns
of the nedi ation agreenent reached with Jessica in March 2006
(later incorporated in the nodified custody order of My 19,
2006). Under the nedi ati on agreenent/nodified custody order,
Jerone had custody of NH “From Friday at 6:00 p.m to Mnday at
6:00 p.m every other week * * * [as well as] every other Sunday
from6:00 p.m to Monday at 6:00 p.m and every Tuesday from 4: 00
p.m to Wednesday at 6:00 p.m”. Pursuant to these terns, NH
woul d not have resided with petitioners for nore than half the
year.

None of the scenarios described in petitioners’ testinony
resulted in NHs residing wwth petitioners for nore than half of
any nonth in 2005. Thus, under any of the scenarios variously
clai med, regardless of the portion of 2005 in which each may have
been operative, NH s residency with petitioners did not exceed
one-hal f of 2005. Consequently, NH was not Jerone’s “qualifying
child” and therefore not his “dependent” w thin the neaning of
section 152. W accordingly conclude that petitioners have not

shown that they were entitled to claima dependency exenption
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deduction for NH in 2005, and we sustain respondent’s
determ nation to that effect.

Child Tax Credit

Subject to inconme [imtations not pertinent here, a child
tax credit is allowed wth respect to each “qualifying child” of
the taxpayer. Sec. 24(a) and (b). A “qualifying child” for this
purpose is one who neets the requirenents of a “qualifying child”
for purposes of the dependency exenption deduction under section
152(c) who has not attained age 17. Sec. 24(c). Since we have
concl uded that NH was not a “qualifying child” for purposes of
section 152(c) (or (e)), NHis not Jerone’s “qualifying child”
under section 24(c). Consequently, petitioners are not entitled
to claima child tax credit, and we sustain respondent’s
determnation to that effect.

To reflect the foregoing,

Deci sion will be entered

for respondent.




